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I. An Ethics and Human Rights Framework

National and global strategic plans take a variety of forms, but share a common set of tools for
preventing spread and ameliorating the burdaghdy pathogenic influenza. Many of the barriers
to effective interventions are techracal have been thoroughly discus3eis report focuses on

the formidable ethical challengesliaat yet to receive sufficient atteritidinile many countries
have developed plans for combating pandemienafi, unfortunately the vast majority do not
mention ethical issues. Those countries that dinleotige ethical implications do not do so in a
comprehensive way.

Pandemics can be deeply socially divisive,eapdliical response to these issues not only impacts
public health preparedness, but also is important to a good and decent society. It is for this reason
that it is particularly important to show eesfior public health ethics and international law,
particularly human rights law, when develaytignal policy for pandemic influenza. This section

sets out the relevant ethical and human rightspgpesthat should be considered when planning to
combat a highly pathogenic pandemic influenza outbreak.

A. International Human Rights

The basic characteristics of hamghts are that they: inherent in all people because they are

human; they are universal, so that peophaare in the world are Orights-holders;O and they

create robust duties on the st&@tate duties encompass the obligaticespesd that states do not
interfere directly or indirectly witie enjoyment of human righgsptesb that states take measures

to prevent private actors from interfering with the rightiudiiidr facilitate so that states take

positive measures (e.g., legislative, budgetaryomatigomal) to enable and assist individuals and
communities to enjoy rights. Basic human rights are protected under international law so that a state
can norlfonger assert that systematic maltreaimenown nationals is exclusively a domestic

concerrf.

The main sources of human rights law are the Universal Declaration of Human Rights, two
international covenants on human rights (ICCPR and ICESCR), and an optionat pheocol.
United Nations has promulgated numerous treaties dealing with specific human rights violations
including racial and gender discrimination, the rights of the child, genocide, ah#itontame.

rights are also protected under regional systetasging those in the Americas, Europe, and

Africa’

The Universal Declam@itidnoman Rights (UDHRhe UDHR, adopted in 1948, identified specific
rights and freedoms that deserve promatimahprotection. The UDHR was the organized
international communityOs first attempt to establish Oa common standard of achievement for all
peoples and all nationsO to promote human {iRyeaEmble). The UDHR represents a milestone in
the struggle of humanity for freedom and humarntyligtating that human rights are self-evident,
the Ohighest aspiration of the common peopkniBie).O Article 1 proclaims: OAIl human beings
are born free and equal in dignity and rights.O

The Universal Declaration is not a treaty, but lutiesowith no explicit force of law. Nevertheless,
its key provisions have so often been appléedaepted that they are now widely considered to
have attained the status of customary internatioidiainited NationsO General Assembly has
declared that the principles embodied in thests@ivDeclaration Oconstitute basic principles of

Addressing Ethical Issues in Pandemic Influenza Planning 6 October 20@8raft)
Working Group Three: Ethics of Public Health Measures inp@ese to Pandemic Influenza page 2



international law’®oreover, it has Oacquired a moral diticaloauthority equal to that of the
(United Nations) Chartel’@ any event, the Declaration has inspired and influenced many
international conventions and is reflected in nationstittitions, legislation, and in the decisions of
national and international tribunals.

Most relevant to the ethics of public healthvatgrons, the UDHR provides that all people have:
the right to freedom from arbitrary arrest, detention, or exile (article 9 UDHR); the right of
movement and residence within and between therbafieach state (article 13 UDHR), and the
right to freedom from discrimination. While tHeHR served as the preliminary description of
rights, two binding covenants followed.

International Covenant on Civil and PoliticaORighi& (hternational Covenant on Economic, Social and
Cultural Rights (ICESCRje ICCPR imposes an immediate obligation Oto respect and to ensureO
civil and political rights. A sister covenant, the ICESCR, requires state parties:

to take steps, individually and thoung@rnational assistance and co-operation,
especially economic and technical, to thermaxof its available resources, with a view
to achieving progressively the full re@izatf the rights recognized E by all
appropriate means, including particularly the adoption of legislative measures.

The language of Oprogressive realizatidr@aaximum resourcesO may have been inserted
because economic and social rights typiapliyergreater funding and more complex solutions
than civil and political rights. Still, the Committee on Economic, Social and Cultural Rights,
established by the ICESCR, made clear thatpsigies do have immediate obligations. OStepsO
towards the goal of full realization Omust be teikein a reasonably short time.O States parties
have Oa minimum core obligation to ensusatiséaction of E each of the rights.O The
Committee also said that states parties shoulediately implement legislation and judicial
remedies to ensure non-discrimination in the se@fceconomic and social rights (Art. 2(1)).

These covenants provide a number of rights thatlavant to the implementation of public health
interventions: the right to freedom from craéluman, or degrading treatment or punishment; the
right to freedom of movement and residence; the right to freedom from arbitrary detention; and
most notably the right to health.

The right to health encompasses the internatibligétion for all nations to promote and protect

the health of its civilians, especially bitéticng access to basic health care servVitesight to

the health is, however, not equivalent to a right to health care nor is it an absolute right. It must be
evaluated against both the means availabkedtath and the biological and socio-economical
characteristics of the individual concerAdelirthermore, the right to health cannot be seen in a
vacuum; it depends on the realization of otherrugias such as the right to life, the right to

privacy and the right to non-discrimination. Tgi# to health thus encompasses a broad spectrum

of socio-economic factors en has to be extrapatatee underlying determinants of health such as
hygiene, housing, environment, and clean drinkingiwvater.

Regional Conventions: European ConventidrightslanthFundameetddms and its Protocols
(ECHR), American Convention on Rights and the Banjul Chaiteman Rights and PeopleOs Rights.
The European Convention on Human Rights and Fundamental Freedoms and its protocols
(OEuropean ConventionQ), the American CanventiHuman Rights (OAmerican ConventionO),
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and the Banjul Charter on Human Rights and Pe&xg@s (OBanjul CharterQ) identify many of
the same rights and liberties as the Universalr&temt. Public Health measures could violate the
right to privacy/; the right to be free from inhumane or degrading treathtieatight to freedom

of movement? and the right to be free from discrimination.

B. Valid Limitations on Human Rights

Human rights have transcending value, but ititerablaw does allow restrictions when necessary

for the public good. Under the UDHR, the sole purpose for the limitation of rights is to secure Odue
recognition and respect for the rights and freedoms of others and of meeting the just requirements
of morality, public order and general welfaaediemocratic societyO (Art. 29(2)). States may not
Operform any act aimed at the destruction of any of the rights and freedomsO proclaimed in the
Declaration (Art. 30).

The two covenants diverge in their treatment of permissible derogations and limitations. The
ICCPROs most fundamental guarantees are so asseri@labsolute and no state, even in a time
of emergency, may derogate from them. The IG@RRyer, allows states parties Oin time of

public emergency that threatens the life of then@atb suspend most other civil and political rights
(Art. 4). (See Table 7-4). The state must offfmialliaim the public emergency and cannot engage
in discrimination. The principal conditions fora@sts on civil and political rights are that they

must be prescribed by law; enacted within acdaticcsociety; and necessary to achieve public
order, public health, public morals, national $gquublic safety, or the rights and freedoms of
others'® However, states parties may not impose restrictions aimed at the destruction of rights or
their limitation to a greater extent than provided in the Covenant (AR. 5(1)).

The Siracusa Princqueseptualized at a meeting in Siracusa Italy, are widely recognized as a legal
standard for measuring valid limitations on human #gthts.Principles make clear that even when
the state acts for good reasons, it must respeantdignity and freedom. Echoing the language of
the ICCPR, the Siracusa Principles require theatistiégtions must be: in accordance with the law;
based on a legitimate objective; strictly necesaatgnmocratic society; the least restrictive and
intrusive means available; and not arbitrarygaamable or discriminatory. International tribunals
have relied on the Siracusa Principles to requirdsiaseshe least restrictive measure necessary to
achieve the public health purpdse.

It is far more difficult to think about legitimate limitations on economic, social, and cultural rights.

The ICESCR permits Osuch limitations as are determined by law only in so far as this may be
compatible with the nature of these rights and solely for the purpose of promoting the general
welfare in a democratic society (Art?43i@ce the ICESCR includes a Oright to health,O it is best to
conceptualize as valid OlimitationsO those measures necessary to attain health protection for the
population. For example, the Covenant requires states parties to take steps to prevent, treat and
control epidemic, endemic, and occupational diseases (Art. 12(2) (c)).O Thus, compulsory measures
such as vaccination, treatment, or isolatiordveeubermitted only if necessary to protect the

publicOs health.

C. Public Health Ethics

These international human rights principles steegspiortance of individual rights and freedoms,
but make it clear that these freedoms can be restricted when the publicOs health is threatened.

Addressing Ethical Issues in Pandemic Influenza Planning 6 October 20@8raft)
Working Group Three: Ethics of Public Health Measures inp@ese to Pandemic Influenza page 4



Striking this balance between the individual armdltketive can be a difficult task, especially under
conditions of scientific uncertainty and crisis. Tareraf is important to articulate the values of
public health ethics that should influence pre-pandemic planning.

Public Health NecesRiiplic health powers are exercised under the theory that they are necessary to
prevent an avoidable harm. Early meaningse ¢étim OnecessityO are consistent with the exercise

of police powers: to necessitats teeOforceO or OcompelO arp@sio that which he would

prefer not to do, and the OnecessariesCho@zdttings without which life could not be

maintained® Government, in order to justify the useahpulsion, therefore, must act only in the

face of a demonstrable health threat. The publib b&alials must be able to prove that they had

Oa good faith belief, for which they can give dapfgreasons, that a coercive approach is
necessary:O

The standard of public health necessity requires, at a minimum, that the subject of the
compulsory intervention must actually posesattto the community. In the context of
infectious diseases, for example, public health authorities could not impose personal
control measures (e.g., mandatory physicahexam treatment, or isolation) unless

the person was actually contagious taastt, there was reasonable suspicion of

contagion. While this standard is obviously resistant to precise definition, it is important
that countries clearly delineate the witatierfor suspicion will be used and provide
procedural safeguards.

Reasonable and Effective Means. Under the pahblib necessity standard, government may act

only in response to a demonstrable threattodmmunity. The methods used, moreover, must be
designed to prevent or ameliorate that threat. In other words, there must be a reasonable relationship
between the public health intervention and thieaament of a legitimate public health objective.

Even though the objective of the legislature meaglideand beneficent, a public health intervention

must be an effective means of combating thecdalth threat. A policy that entails personal

burdens and economic costs is only justified if the government can demonstrate that there is a
reasonable chance of protecting the publicOStReattiuse it is extremely difficult to exactly

define Oreasonable chanceO for all potentiarssiuiie government has the burden of proof and

has to engage in ongoing evaluation of thiichealth intervention and its effectiveness.

Proportionality. The public health objective may beivdid sense that a risk to the public exists,
and the means may be reasonably likely toetiaegoalNyet a public health regulation is

unethical if the human burden imposed is wholly disproportionate to the expected benefit. Public
health authorities have a responsibility not toeaar in ways that unnecessarily invade personal
spheres of autonomy. This suggests a requirfemanmtasonable balance between the public good
to be achieved and the degree of personabinvighe intervention is gratuitously onerous or

unfair it may overstep ethical boundaries.

Distributive Justice. This ethical principle rexjthied the risks, benefits, and burdens of public
health action be fairly distributed, thus predutie unjustified targeting of already socially
vulnerable populations. Tom Beauchamp and James Childress view distributive justice as the Ofair,
equitable, and appropriate distribution in soagyrdined by justified norms that structure the
terms of social cooperatiofi.O
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In the context of public health, the principle requires that officials act to limit the extent to which the
burden of disease falls unfairly upon thedelasintaged and to ensure that the burden of

interventions themselves are distributed equitdlbiys, in the exercise of compulsory powers,
distributive justice requires a fair allocation sotae unduly burden particularly vulnerable
populations. Distributive justice has been viewedcastsal to the mission of public health that it

has been described as its core value. As BaolBenp has said, OThe historic dream of public
healthEis a dream of social justiée.O

Distributive justice does not merely require alfagation of risks and burdens. It also recognizes
that public health often distributes benefits aaalaccines, treatment, or other services. Problems
of fair benefits allocation arise under canditof scarcity, whereetle is a competition for

resources. This might occur, for example, vgitaraity of medical treatment in the midst of an
influenza pandemic.

Trust and TransparPotyic health officials have the responsibility to involve the public in the
process of formulating public health policies as well as to explain and justify any infringement on
general moral considerations. Public health sftialild honestly disclose relevant information to
the public. Accordingly, citizens should havegheto request and receive information. Moreover,
citizensO input should be soliéited.

The need for transparency stems in part from the governmentOs ethical imperative to treat citizens
with respect, by offering reasons for jEslithat infringe moral consideratidisansparency is

also essential to create and maintain public trust and accoldh@péityiess and accountability

are important to public health governance beoétlsar intrinsic value and capacity to improve
decision-making. Citizens gain a sense ofdaiistay participating in policy making and having

their voices heard. Even if government decides that personal interests must yield to common needs,
the individual feels acknowledged if she is listened to and her values are taken into account.

Transparency also has instrumental value because it provides a feedback mechanismNa way of
informing public policy and arriving at maresidered judgments. Open forms of governance
engender and sustain public trust, which betefifiblic health enterprise more generally.

Without public support, and the voluntary cooperaii those at risk, coercive public health
interventions would be difficult to achieve. The lpgpumust be able to trust that their government
is acting in their best interests.

In the following sections, we examine ethical issses$ by the major public health interventions
available for combating influenza. These interventions often present hard tradeoffs between
population health on the one hand and personak{@gnomy, privacy, and liberty) and economic
(e.g., trade, tourism, and business) interests oth#r. Each section will begin by describing the
public health intervention and explaining imglementation can be ethically problematic. An
ethical solution to these problems will then bmukated. However, this ideal will often be difficult
for countries to realize; the crisis situationeztd®y a pandemic will put incredible strains on the
best laid plans. Furthermore, given the @isliiversity of economic resources, governance
structures, and cultural norms, it is unreasonalseeit that there is one set of ethical ideals. Thus,
each section will also discuss the mitigating feabraight make an ethical OidealO impracticable.
The accompanying recommendations are desigoredntote the ultimate ethical ideal, but that are
also sensitive to the practical realities of a&pacdHowever, before beginning the ethical analysis
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of specific public health interventions, it is useful to define these tools, as well as to articulate some
of the general themes that run throughout this report.

I1. Public Health Interventions

Given the limitations of medical countermeaguub$ic health interventions will be vital for
slowing the spread of an emerging pandéifitiés section will briefly identify and describe the
various interventions (see table 5). Subsespatinins will discuss these interventions in more
detail, focusing on the ethical issues raised bgfehehraditional public health interventions,
drawing lessons from past influenza pand8mincbthe outbreaks of Severe

Acute Respiratory Syndrome (SARS).

Table 5. Brief Descriptions of the Relevant Public Health Interventions

Surveillance is the continued watchfulness over the disiband trends of risk factors, injury, and
disease in the population through the systematic collection, analysis, and interpretation of selected health
data for use in the planning, implementagiod evaluation of public health practice.

Animal/Human Interchange consists of strategies used tomighithe risk of an infectious agent
jumping from an animal species to human. Interventions include separation of animal and humadn
populations; occupational health and safety in animal work (e.g., infection control and disinfection); and
control of diseased or exposeuirah populations (e.g., culling).

Community Hygiene iS the community use of basic hygienic measures (e.g. hand-washing, cough
etiquette) to reduce risk of transmission of virus.

Hospital Infection Control involves the use of technical strategies in hospitals (e.g., particulate
respirators, surgical facemasks, bantizers, disinfectants, vaccines) to prevent medical personnel from
becoming vectors for spread of a virus.

Social Distancing iS a Strategy used to decrease contact between people, thus minimizing oppoftunities
for the disease to spread. Socéshdting measures can include gggiblic places, cancelling public
events, and encouraging people to remain in their homes.

International Travel and Border Control measures are designed to check the global spread of infected
individuals and goods. Techniques can include: entry or exit screening, reporting, health alert notices,
collection and dissemination of passenger information, travel advisories or restrictions, and physical

examination or managemensick or exposed individuals.

Quarantine is the restriction of the activitiehealthgersons who have been exposed to a case of
communicable disease, during its period of commilitjcéo prevent diseagansmission during the
incubation period if infection should occur.

Isolation is the separation, for the period of communicabilikpoeinnfected persons in such places
and under such conditions as to preveliinirthe transmissioof the infectiousgent.
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II1. General Ethical Themes
A. Community Participation

WHOOs constitution of 1948 states that Olrdfarpieion and active co-operation on the part of

the public are of the utmost importance in improving héal@o@munity participation in

pandemic preparedness and response is ciitigaliyant and ethically required. The ethical

principles of trust and transparereguire that the public be involvedlecisions that will affect it.

During a pandemic, many actions taken will npsses on members of society, both in terms of
money and autonomy. Similarly, actions not takéeawél society at risk of disease. Balancing the
risks of action and the risks of inaction will require education of, and input from, the public in whose
name public health policymakers will be acting.wilhhelp to ensure that the policies ultimately
adopted are well-suited to local circumstances and values.

At the national level, community participation will include advocacy, delivery of services, cost-
sharing and support to patients. Each person dhengdthe opportunity to contribute to public

discourse and thus must be adequately informed, so that the citizen is enabled to participate in his or
her own affairs and not simply a member opdipelation to be OmanagedO by the authorities.

Priorities need to be identified based on fundamental requirements in a community, its expectations
and financial capacity. Thus, an ethically appegpoiecy in one country, or even one city, may be
ethically inappropriate in another, due to vangings, benefits from an intervention, or losses

imposed by it.

Community participation has a positive ohpa the success of project development and
implementation, on the promotion of a sensespbresibility, and can even lead to a decreased
alienation among socially excluded grfsie and resource constraints may considerably
complicate community outreach programs dupagdemic. Consequently, governments must gain
the publicOs trust by providing them with adesphiEccurate information well in advance. Of
course, some issues will develop very quickly or unexpectedly during a pandemic, precluding advance
information. In this case, governments shoolige necessary information as quickly as possible,
and community involvement in decision making shewdd great as allowed by the circumstances
of a situation. When expediency does not allbiwvolvement by the community before policies
are enacted, a post-enactment review procedsidgody important to ensure transparency and
accountability, and it should incorporate community involvement.

B. Expanded Research Agenda

The use of all possible strategies must be ceasiiErause a specific interventionOs effectiveness is
difficult to predict and evaluate. The key queistiovhich measure, or combination of measures,
works best at each stage of the pandemic? A noicoesiderations make this difficult to answer.
First, evidence of effectiveness is often higtani@necdotal, with few systematic stéfdsexond,

an interventionOs effectiveness depends on the transmission pattern, which cannot be fully
understood in advan®lhird, an interventionOs usefulness depends on the pandemic phase. In the
pandemic alert period, surveillance, medical proighgiad isolation are important tools. Yet,

during a pandemic, the focus shifts to ajapread through non-pharmaceutical medsures.
Evaluation of effectiveness is important not only &qmublic health perspective, but also from an
ethical perspective. To the extent that inteorentinpose costs and burdens on individuals or the
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population, they are ethically warranted only txteat that they are effective and proportionate in
terms of benefits and burdens.

Multiple, targeted approaches are likely todse effective, but they can have deep adverse
consequences for the economy and civil liberties. As such, governments should employ the least
restrictive option possible. Given this principletf@dncertain utility associated with public health
interventions, evidence of effectiveness is importhn¢lanant to the ethical implications of public
health interventions. Measures that entailisdiiberty or economic costs cannot be pass ethical
muster unless there is adequate evidenceahairéheffective. Adequate resources for population-
based research are urgently ne€déuls it is ethically important to encourage research whenever
possible.

C. Resource Allocation

Perhaps the greatest ethical issues of pandenaiedregss and response deal with the allocation of
scarce resources. A pandemic will overtax theliatetg available resources of even the richest
countries on the planet; less wealthy countriesnikdig overwhelmed. In 1918, influenza-related
mortality was highest in the least develop&sigfahe world and lowest in the wealthiest

countrie$! Given the greater baseline levels of litgrtidne higher prevalence of HIV/AIDS (and
many other diseases such as malaria and tubereuidsisfiuced access to health care that is found
in many developing countries, one can relslgamgect these counried experience greater
morbidity and mortality from influenza in a modern pandemic as well. At the same time, these
countries will have the least resources availgibteeot their citizens and to slow transmission of
the disease.

The demands of distributive justice require thaina@sobe expended equitably, with attention paid

to meeting the needs of those who are most vuigetalithe context of pandemic influenza, this
means that resources must be used in the fastii@an alleviate the greatest amount of human
suffering and death, with particular attentigpetiple who suffer systematic disadvantage. If the
developing world is at the greatest peril from seask, then wealthy countries have a duty to assist
them to provide the greatest degree of protection that is feasible given the worldwide scarcity of
resources. Developed countries have an obligation to do what is possible to prevent the burdens of
an influenza pandemic from falling most heawityose people who are already the least
advantaged. Furthermore, the principle ofaitdiz of effective means requires that wealthy

countries assist less wealthy countries in pandgspoase. Furthermore, at least early in a
pandemic, both wealthy and developing counitidewenefited by resource sharing. Models of
influenza transmission indicate that a pandmmibe stopped if adequate resources are utilized

early orf? but all available measures are expected only to slow transmission once a full-fledged
pandemic is underwdyTo the extent that a pandemic is likely to begin in a less developed country,
effectiveness of the intervention demands thatwealuntries assist poorer countries combat a
nascent pandemic.

Additionally, in all countries, a fair systenalfocating health-promoting resources must be
developed. The demand for medical care, hygieasures, and other resources is likely to exceed
the supply, so it is important that they be allocatedequitable manner. This should be done
with attention paid to obtaining the greatest deftezalth promotion possible. Resources also
should be distributed in a non-discriminatory fashion. To the extent possible, there should be
transparency and broad participation in the rationing scheme.
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D. International Cooperation and Coordination

The protection of the public health and national risk management is primarily the responsibility of
national authorities. All countries thus shouldldp a national influenza preparedness plan. In
designing a justifiable containment strategy, atehetds to consider state-specific factors such as
national political structures and principles, ednab#ind cultural environment, the prevalence of

the virus, and the strengths and weaknesses of the national health care system. While different
national approaches are ordinarily not a probtersiderable variation could prevent or delay an
efficient response in a multi-country public health emeffj@ooperation among national

authorities and coordination by international bodies is thus néc@ssayHO global influenza
preparedness plan, checklist for influenzdgpaic planning, and the new WHO pandemic

influenza draft protocol for rapid response anchgunent are meant to Qeissiember states and
those responsible for public health, medicatmwedgency preparedness to respond to threats and
occurrences of pandemic influenza.O

Particular emphasis on cooperation and coordiratinbe seen in WHO's International Health
Regulations (2005) (IHR(2005)), a revisitmedf969 text. The purpose and scope of the
Regulations are Oto prevent, protect againstl @t provide a public health response to the
international spread of disease in ways that are commensurate with and restricted to public health
risks, and which avoid unnecessary interferendeteitiational traffic and trade.O The IHR(2005)
introduces the term Opublic health emergendgmfational concern,O defined as an extraordinary
public health event which is determined to constifoilic health risk to other States through the
international spread of disease; and to potentially require a coordinated international response. The
Regulations require countries to develop, strergytdemaintain core public health capacities to
detect, assess, and notify WHO of eventsrtimaiconstitute a public health emergency of
international concern via National IHR Focal Points in each Stafé Party.

In June 2007, the IHR(2005) will become ldgatling on all WHO Member States except those
that have rejected them or submitted reservations. However, in light of the concern surrounding
avian influenza, in May 2006 th® B@®rld Health Assembly adeg Resolution 59.2, calling upon
WHO Member States to comply immediatelyahohtarily with those IHR(2005) provisions
relevant to the pandemic influenza risk.

There is also a need for cooperation betweenahteral agencies. The response to a pandemic,
especially in its early stages, will be bormarty international agencies; among them will be the
WHO, FAO, and OIE. Additionally, national entities will be responsible for picking up international
burdens during a pandemic, such as the Unittesd &X@DC. It will be important for knowledge

gained by one entity to be disseminated quickdigdoentities. Further, given the scarcity of
resources that will be available to stem a pandemill be important that work done by one

agency not be unnecessarily duplicated by oftshas implications for distributive justice as

well; particularly in the most resource-constraiaes of the world where much of the technical
response will be conducted by international agesftoets spent unnecessarily will trade off with
other, potentially life-saving efforts.
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IV. The Public Health System: Surveillance

Surveillance is the backbone of public healthidprgessential data to understand the epidemic
threat and inform the public: early warningstnassion characteristicgidence and prevalence,
and targeted response. Surveillance strategids naglid diagnosis, screening, reporting, case
management reporting, contact ingatbns, and monitoring trends.

It is clear that surveillance will be necessaryctdygdientify and respond to a pandemic influenza
outbreak. The revised IHR require member statesify the WHO of all events which may
constitute a Opublic health emergency afiati@nal concern.O Consequently, once a country
identifies a signal suggesting human-to-humamission, the country is expected to immediately
begin investigations and simultaneously notify WHliae event since any human influenza caused
by a new subtype must be reported to WHO. Flgg@ing criteriaO of early pandemic activity
cannot be fully set out ahead of time. Public raféittlals should thus be vigilant and report all
plausible signals that a pandemic virus may be emerging.

A. Global Responsibility top&are Surveillance Capacities

Ideally, all countries should have the capacity to perform core surveillance functions. However, such
a recommendation is vacant without adequatecesdar poor countries, which lack the resources
for animal or human surveillameel containment of outbredkSpecifically, in large parts of Africa
and Asia, the capacity for veterinary and human surveillance is limited or n6higbeintent.
developing countries are being pressured toumfhreir existing surveillance infrastructure.
However, doing so may divert resources from areas in which needs are much greater in order to
achieve goals that are more in the interest obdenggetountries. It is, for example, very hard to
convince the government of a poor country with much of its population infected with HIV or
malaria to invest scarce resources towards the monitoring of a potential influeli2etretgted
countries should be aware of this trade-off andrteassures, most suitably in the form of increased
investment and capacity building , to ensatestthanced surveillance does not occur at the
expense of managing the multitatiengoing public health threatany developing countries face.
Protecting global health requires governments around the world to cooperate and collaborate.

Many countries have recently recognized thislethperative, pledging $1.9 billion to meet the

costs estimated by the World Bank to contain avian infitidnnaver, this money will only

temporarily address the need for surveillance. Thdlattaeat might not mi#est itself for years,

and future pandemics are almost certain to occur. Thus, it would be ethically desirable to pursue the
larger goal of creating sustainable public lsyatms across the globe. To this end, the World

Health OrganizationOs CommissioMacroeconomics and Health estimates that industrialized
countries would have to spend $27 billion in 2007 to meet global needs for essential public health
services'

B. Mitigating Privacy and Autonomy Risks

Surveillance poses privacy risks as government collects sensitive health information from patients,
travellers, migrants, and other vulnerable popultidms IHR require States to keep data
Oconfidential and processed anonymously as réguiggitbnal law.O Many countries have data
protection statutes, but these laws make exceptisusveillance in the context of a public health
threat>®> Countries should enact public health infoomagtiivacy laws to require justifiable criteria

for data disclosure and to prohibit wrongful disidssior example, to employers, insurers, and
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immigration or criminal justice authoritfé&henever a government authorizes or mandates the
disclosure of identifiable health data, the propssedhe reason for disclosure, and the extent to
which third parties can have access should be made public.

In a crisis situation, however, it might be necdssdisclose information without any undue delay.
When the immediate use of the information is negéssan important public health purpose and

is restricted to the confines of the public health system, disclosure can be warranted. In order for the
disclosure to be justifiable the identity obffected person should be protected as much as

possible. The inclusion of any uniquely idendéf@iaracteristics, such as a name, government
identification number, fingerptimr phone number should esally be avoided when the

information is released outside of the phleladth system. Cases should stay anonymous or
encrypted when reasonably feasible. In any gnenght to privacy and personal autonomy require
that only the minimum amount of information necgdsachieve the goal will be released and to

as few people as possible. Dignity and respect for the person should be protected. A breach of the
right to privacy can result not only in economim$iguch us unemployment or loss of insurance or
housing, but also in social and psychological harms.

Screening and testing can pose serious thragtesonOs privacy and bodily integrity. Ideally,
public health officials need to receive the individualOs informed consent prior to performing any
medical tests. Although education programs teill l&fad to voluntary testing, mandatory testing
might be necessary to advance the public good. Interference with the right to bodily integrity and the
right to refuse testing rarely may be pebtdsshen the mandatory testing policy is clearly
necessary and effective in protecting the publibh hehen it is performed by competent public
health officials, and when the least intrusive means are being used. At a minimum, compulsory
testing should be limited to individuals knowatt ¢teast suspected to be infected and should be
done in a fair and non-discriminatory way. Tapl@aevhose rights are being infringed should be
informed of the reasons for the infringement. Ad rases of the use of coercion, it should be the
last resort and used only if voluntarkess restrictive means are ineffective.

V. Limiting Animal/Human Pathogen Interchange

Close proximity between aninaig humans poses serious risks as novel pathogens mutate and
jump species.Live bird markets, travelling poultry waskéighting cocks, and migratory birds are
vectors for spreading avian influefRecently, Influenza (A) H5N1 has also spread td‘tigers
leopard?®, pigs®’ domestic catsand stone martefisConsequently, a critical early preventive
strategy is to limit animal/human interchange. §gat® diminish the risk include separation of
animal and human populations; health and safetynal garming; and management of diseased or
exposed animals. For example, animal hetdthries should require four interventions, used
successfully in the United Kingdom duringtineine Spongiform Encephalopathy (BSE) outbreaks
in the 1990s: comprehensive screening for the virus; restrictions on movement of humans and
animals into and out of infected areas; cullingeaftétf animals; and disinfection of affected areas.

A. Avoiding proximity

Safe farming practices and the separation adlarand humans are critically important from a
public health and economic perspective. Agjalioximity between animals and humans can
reduce the risk that the avian H5As will mutate and jump speéidhe separation is hard to
accomplish however given a culafrelose contact between aninaald humans in most countries.
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The domestication of poultry igesf necessary for family surivll. many African and Asian
countries, backyard chickens are kept not only for food but alsdtis péaag Kong, thousands
of residents are avid birdwatchers and KowloonéBird Garden is one of the worldOs largest
marketplaces for exotic birds of all kfitis.London, Paris and Venice, thousands of pigeons
attract many tourists to the market squares. tiegedt vein, recent discoveries of the HS5N1 virus
in domestic cats has caused manyiés to lock their pets inside.

Policies such as the separation of animal and human populations can not only cause economic
hardship but also social unrest, given culturalsném Thailand and the Philippines, for example,
cockfighting is both a source of income and a ahpastime. While fighting cocks are both victims
and culprits in the bird flu epidemic, citizens are reluctant to sacrifice their cultural traditions for a
potential public health threat. Governments anthlesse sectors should publicize clear rationales
for such separation orders and should initigtéaailitate constructive public discussion about
measures that can be taken to sgsthe transmission of the virus.

B. Due Process and Cdiopdos&ulling Decisions

Given that disease containment strategies cangrafeusmd impact on the lives of individuals, it is
ethically imperative that govaents carefully construct theimaa control policies. While mass
slaughter of diseased and exposed animals séentiseanost logical way to achieve eradication of
H5N1, it raises significant ethical concermsagsive culling of birds can have a devastating
economic toll on the poultry industries of the affected nations and the livelihoods of all classes of
poultry owners, producers and their employees. There are approximately 6 billion chickens and 850
million ducks in the Southeast Asia region, wiheea accounts for about one-quarter of the
worldOs poultry trade. Two countries currerghtedfby the avian influenza outbreaks, China and
Thailand, account for 15% of the global poultigetr Economic studies further indicate that those
hardest hit by culling of flocks are individuaidas for whom poultry production is their sole

source of income generattén.

Furthermore, while culling has already playedpantant role in combating the current avian
influenza strain, more convincing scientificcaeel of its effectiveness in combating a pandemic
influenza is needed for it to be ethically acceptald997 public health officials in Hong Kong
decided to cull the entire population of 1.5 milliaspclaiming afterwards that they had ended the
threat by doing so. The virus nevertheless, sagmoon thereafter. Moreover, the appearance of
H5N1 in wild birds and mammals has significditlinished the possible advantages culling could
bring.

In order for culling decisions to be justified,ghblic benefit should outweigh the personal and
economic burdens placed on individuals. Jygtioddures are necessary to ensure that a fair
balance will be struck between the interestgietysand of the affected individuals. Governments
should incorporate due process into their culling pnaxseldy creating an a priori procedure for fair
reviews of a decision to cull. Affected indalslahould receive some notice of the proposed
containment measure and be permitted to ca@nsalinsel. If they cannot afford counsel, one
should be appointed to them at the governmexp@sse. A subsequent hearing should be held as
soon as possible after the decision to cull. Thadnebould be held before an independent and
accountable tribunal as to allow farmers antigamo protest erroneous or arbitrary decisions.
Ideally, individuals should be allowed to appeal the tribunalOs final order.
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The extent to which procedures can be ingieed depends, however, on the urgency of the
emergency and the availability of resources. Public health officials might have to mitigate the ideal
procedural standards given the circumstartoa®fore, at the very least, to ensure non-
discrimination and proportionality, public healtlciafé need to publicly justify their decision and

the criteria applicable to the proposed meadwesover, the process by which decisions are made
should be open to scrutiny and the basis upon which decisions are made should be publicly
accessible. Transparency and community pauicijpatine decision-making process will enhance

trust and acceptance. Post hoc review measureskshputdn place to ensure that decision makers
are accountable for their actions.

The economic impact of culling decisions, especiallyabiesmers, is significant. So far, the virus
has already led to the deaths of about®00n birds, around US$20 billion worth of
consequences for the countries affected, andtlesglitapoverishment of millions of small farmers
whose livelihoods depend on poultry. Consequently, the principles of distributive justice and
reciprocity require adequate compensation as an ethical infp@isiivauld include provision of
alternate sources of food if culling invotieggeting a familyOs source of nourishment. A
recommendation of this nature will be vatantever, without financial aid from developed
countries.

In light of the economic consequences, when peufiort industries and the livelihood of farmers
are at stake, it is uncertain that affected cauatréeindividuals will be sincere about reporting the
extent to which their flocks are infe¢feidequate compensation and open communication will,
however, increase the incentive to report outbrea&ddition, education programs should be
directed to decreasing the stigma and sodidibhtswvards the infected people and countries.
International cooperation and coordination will be essential.

C. Mitigating the Economic Impact of Trade Restrictions

Avian influenza causes severe financial aedrmpécts. Industry profitability, employment,
household livelihoods, and, potentially, food $gcame being adversely affected by recent H5SN1
outbreaks in many countries around the globe. Hlsofenillions of domesticated fowl have been
culled or have died of infection, devastating domestic poultry protiidtiemyverall impact of the
current strain of avian influenza hurts alltbe&ssectors by increasing price volatility and
generating uncertainties in markets. The shorietsts to economies are considerable; the long-
term implications for trading patterns, policy formulation, investments and overall industry
developments will be substarifial.

The detection of the avian influenza virus threateinonly to transform the eating habits of the
population, but also to sharply curtail the exparket. Countries and regions have introduced
large-scale import controls and bans. For exahwpld,S. and India ban the import of all birds

(Class: Aves) from affected aféBsiropean authorities ban poultry and feathers from the Black Sea
region®> Japan bans the import of all poultry produota ffrance (even foie gras packaged before a
major outbreak on a French turkey fdfmipd China, Japan, Malaysia, Singapore, and the Republic
of Korea banned imports from the United States following a reported outbreak of a less virulent
strain of avian influenZaSome countries even prohibit the import of birds from nations that
vaccinate their flocks, arguing that the vadeittlesugh usually protective) mask symptoms in
infected bird$ When considering a trade restriction, ethical considerations should balance the risk
to the publicOs health against the tatwill be done by the restriction.
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Both international and individual country agenoading the World Health Organization and the
World Trade Organization, have supported and adinet@asition that trade bans should be based
on science and established rules. Nuisance bamglioy imports because of small, localized
outbreaks of the H5N1 virus in exporting caastrshould be avoided. In May 2005, the OIE
advised to Oallow trade to occur from certain zones (geographical areas) or from compartments (a
group of farms, an enterprise, or another geghanit) within a country even though avian
influenza may be present in a completelyate@mne or compartment in that counttf.@that

end, the regionalization of bans should begted. Timely dissemination of all relevant
information about influenza outbreaks, interacior®g animal and human health authorities, and
rapid containment and eradication of the virgsenbhas emerged are necessary conditions for
regional bans to be effective.

VI. Community Hygiene and Hospital Infection Control

Hygienic measures to prevent the spreadmfaory infections are broadly accepted and have

been widely used in previous influenza pandéaridshe SARS outbreaks, although with

uncertain benefitéInfection control includes hand-washing, disinfection, respiratory hygiene
(etiquette for coughs, sneezes, spitting), armhpkpsotective equipment (PPE) (masks, gloves,
gowns, eye protectiofiEvidence supports hand hygiene and hospital infection control measures,
but the effectiveness of disinfection, respirdiggiene, and PPE in the community is uri€lear.
Research is needed to understand the appropriate role of community hygiene in a future pandemic.
For example, mask use was common, even legally required, in the 1918 influenza pandemic and
SARS outbreaks, but no controlled studies have evaluated its effettiveness.

A. Encouraging Community Hygiene

Even if hygienic measures are effective, pafalsand the public must use them properly and
sustainably. Infection control is challenging dpropriately-fitted N95 respirators) and must be

used reliably until the risk subsides. Studies demonstrate inconsistent infection control in hospitals,
and the general public has not uniformly adestexl basic hygiene practices such as hand-

washing® During the SARS epidemic, people in affected areas used protective measures
inconsistentl§?.

It is important that the public be informedta# need for hygienic measures, and that accurate
information, including the uncertainty of tfieativeness of the recommended interventions, be
provided. In past epidemics, misinformation hasrbegrant, and this has led to substantial public
anxiety, reliance on word of mouth for knowledge, and purchase of ineffective and expensive
product$’ Issues of distributive justice arise bedae#fective or inaccurate communications will
impact the most marginalized members of socistyhmavily: those without access to alternative,
credible sources of information and thosevfmm wasting resources would have the greatest
adverse effects. Furthermore, the public has a dignitary interest in being provided adequate
information to make informed decisions about its own health.

Consequently, public education campaigns grdumthe science of risk communication are

important, as the acceptability of health measures is vital to community adherence. The information
disseminated through public education campaigns should be clear, uncomplicated, non-
sensationalistic or alarmist and as reassuringidepdResearch indicates that panic is generally
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rare during civil emergencies, but that provideag, donsistent, credible information that instructs
the public about how it can protect itself wilhierrassist the public in coping with fear of
emergencies and help to protett it.is important to avoid information that fails to treat members
of the public as rational agents; instead the public should be treated as a partner, enhancing the
principle of transparency.

Ideally, as part of planning for community lewglgredness, it will be important to account for
variations in settlement patterns. Different typssttdéments (i.e. cities, towns, rural communities)
will present unique risks and challenges in ¢iné @va pandemic. Similarly, communities can have
unique cultural characteristics (e.g. religiosa, ethnicity) that carteract with emergency
preparedness endeavours. In many places,qoludation campaigns may be made more difficult
by multiple languages being spoken in a comraundityy varying levels of literacy and access to
media. Preparation plans must take accothms# geographic and cultural differences. They must
also take steps to include diverse media sources. This can be accomplished by encouraging
community involvement in the planning and imgteation process and by utilizing leaders from
many subpopulations in communities.

A lack of mass media infrastructure will impeatedlaissemination of information in some areas.
Resource constraints also prevent some popufationseceiving messages that are distributed via
media that are costly to acquire, and a lackefrgoeental infrastructure may make dissemination
of messages much more diffictwrthermore, in some areas, meday not be available that caters
to particular subpopulations and portions of thelptipo may have insufficient education for easy
dissemination of messages.

However, countries should strive to reduesetfproblems by utilizing communication networks
that are available. Healthcare workers and tegstezes in communities should be consulted and
informed about community hygiene measures shdlyatan assist communication efforts. They
can also help to tailor messages and make tbessible to target audiences. Messages should be
posted in places where all members of compaiait likely to see them, such as markets.

B. Ensuring the Appropriatef Hespital Infection Control

The SARS-associated coronavirus was spread efficiently in hospitals that did not adopt strict
infection controf® Disinfection, hand hygiene, PPE, amdsa¢-generating procedures should be
standard hospital practiéeBecause of the historical high attack rate of influenza among health care
workers® the high degree of transmission from people not demonstrating clinicil alhtetse

ease of transmission in crowded dfdms|th practitioners who do not practice strict infection

control may amplify disease transmission. Since hofgutadn control is inconsistent, it is vital to

train health care workers and monitor the use of infection control measures. This possibly could be
done through the use of legal oversight or licensing requirements.

There are ethical concerns regarding use of hodpittibn control. The first of these is an issue
of distributive justice. The level of resoulttaiscan be dedicated to infection control will vary
substantially between and within countries, airdsgdtem of allocating scarce infection control
resources should be developed. It is alsotampdo involve hospital staff in planning for the
implementation of heightened infection contralst@amlevise a fair system for determining who
carries out tasks that involve enhanced risk.aSuroess enhances the transparency of the plan.
Cultural sensitivity should be employed and d¢onéttods that require restricting valued personal
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and cultural behaviours (such as the shaving of beards to properly fit masks) should be carried out
through consultation with affected people. Auditly, one should ensure that policies that are
implemented reflect the best available scientific research.

Ideally, nations should create training and magitprograms to ensure that hospitals effectively

utilize standard infection control proceduresinifrg programs should be based on available

science to maximize effectiveness and shouldastpir@side practitioners with the information

needed to minimize risks both to their own and their patientsO health. Programs should be created
with the involvement of practitioners and implerntientat health care facilities should be adapted

to the specific features of the institution.

There are limitations that may impede countriesO abilities to implement an ideal training and
monitoring program. Some countries will laekdbBources to purchase adequate PPE for a disease
of long duration. Furthermore, some cousimay lack sufficient health infrastructure to

implement new programs on a speedy basisur€est may impede monitoring of programs and
legal infrastructure may have to be developatddoce compliance with training and monitoring
efforts.

For countries facing substantial limitations, alteesdt the ideal exist. The strictness of infection
control may have to relaxed; for example calirgasks may have to be substituted for N95
respirators. There is evidence that surgical coag@tde placed over N95 masks and replaced as
necessary, allowing the N95 to be used for a longer period®bfifiareas do not have access to
isolation rooms, segregating infectious patients into separate wards or hospitals or recommending
home stay for mildly ill patients may be appropratditionally, training without full monitoring

of compliance may be necessary should monitoring be infeasible.

Countries will also have to develop a methaoatitm scarce protective equipment. Governments

will have to determine how to distribute masks and other PPE in a fair manner. Such plans should
give serious consideration to questions of jastiteeek to find a rationing scheme that protects
health to the greatest degree possible. Plamd bbalevised openly, with an opportunity for both
experts and the lay public to be heard. It is tagdhat a fair process be enacted and that scarce
resources not be distributed as a benefit for political support or in a discriminatory fashion.

Additionally, policymakers will also have to agltlieproblem of critical shortages in infection
control and patient care equipment (e.g., paticatgtirators, surgical facemasks, hand sanitizers,
disinfectants, ventilators, intensive care He8lis)en the potential duration and scope of a
pandemic, which may constitute several waves dakgpeven stepped-up production of PPE will
be overwhelmed by the demand, especially if use in hospitals and the community is widespread.
International collaboration will be needed to adthisgsroblem. Further research is needed to
develop reusable respiratbasd to determine the effectiverefsalternatives to N95 respirattrs.

It is critical that research is conducted collabelsain the various countries where it occurs, and
that information is broadly distributed in a tasthat fosters trust and transparency. Cooperation
between companies, governments, and ressaxthéacilitate improved production and greater
efficiency at meeting shortages of equipment.
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VII. Decreased Social Mixing/Increased Social Distance

Past experience shows that social separaticorantinity restrictions form a significant response

to pandemicS.There is limited evidence that school closure reduces seasonal influenza
transmissioff,and it is assumed, but not proven, teatehsed social mixing slows the spread of
respiratory disea¥elhus, in the face of pandemics, socikéies closed public places (schools,
childcare, workplaces, mass transit) and canceliecepeabts (sports, arts, conferences). As fear

rises, the public itself may shun public gathelfreglicting the effect of policies to increase social
distance is difficult as infected persons and their contacts may be displaced into other settings, and
individuals may voluntarily separate in response to perceitfdebrishese reasons, additional

research needs to be conducted on behaviour dpiitggnics and the effects of social distancing

on transmission.

Social separation, particularly for long dunstcan cause loneliness and emotional detachment;
disrupt social and economic life (educatiore,thaginess); and infringe individual rights.
Community restrictions raise profound questiofetaf(religious worship), family (funeral
attendance), and protection of the vulne(&dbe, water, clothing, medical care).

A. Government Authority and Accountability

Undoubtedly, most judicial systems would uphold reasonable community restrictions, but legal and
logistical questions loom: who has the power atedt wiat criteria to order closure and for what

period of time? What thresholddidease should trigger closure and should thresholds be different
for different entities? Under what circumstances should compensation for closures be paid? What
should be the penalties for non-compliance? Enforcement and assurance of population safety
remain critically important, but unanswered, questions in most countries.

One might fear that governments would implement strict restrictions on personal liberties
unnecessarily, by implementing restrictions lib&yare needed, extending them beyond a disease
crisis, or enacting restrictions that do not deeiafluenza transmission. In these situations,
closures could encroach on the important valuescegsity and proportionality. Furthermore, it is
important to remember that restrictive polici#de/borne most heavily by those with the fewest
resources, so errant social distancing actiondisiaNzitive justice implications. Lastly, one might
worry that governments would use social distanandiscriminatory fashion, scapegoating ethnic
or religious minorities, or that governments mighdaal distancing as a means to pretextually
crack down on dissidents who assemble to protest.

Ideally, questions of government authority andiatadmlity would be answered by policy decisions
made before a pandemic hit and created as parbpen and transpar@nbcess that encourages
input from all portions of society. Governments lshexplicitly define who has the power to order
social distancing strategies, and for what perimde. Governments should also clearly state the
criteria under which such power is exercisable and clearly delineate the legitimate bases for any
differential treatment. Penalties should be propattio offences and not based on irrational fears
or discriminatory beliefs.

However, one must recognize that detailed panddlaenza preparations are not the highest
priorities for many countries that are dealingimvjtbrtant and immediate concerns. Furthermore,
some countries lack the legal and governmental infrastructures to implement the ideal plan outlined
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above. In such countries, fully determiningsssugovernment authority and accountability prior
to a pandemic may be extremely difficult. Goeld also note that pandemics are difficult to
predict, and information acquired as a pandemic evolves may render some of what is presently
believed about various social distancing strategies obsolete.

At the very least, though, governments should dedicate themselves to non-discrimination and
transparency before an influenza pandemic odtigsmportant that governments implement
social distancing policies fairly and with as bifaadolvement in planning as possible. This will
not only to safeguard important ethical considesatioit will also improve the likelihood that the
public will accept social distancing as a mealwswtalisease transmission. Given that compliance
with social distancing instructions will be difftoudinforce, public acceptance is critical to
measuresO success.

B. Workplace Closings

Workplace and school closings present difficult adsaak. Apart from the uncertainty of their
effectiveness, the most important are questiatstobutive justice. Workplaces represent the

livelihoods of both employees and entreprersmucipsing them can cause severe financial

hardships. Additionally, lost profits due tsules may cause companies to go out of business,

leading to job losses and other economic hardships. These problems may have a significant effect
even on those people who possess a safety net, but for people living at a subsistence level, the effect
of lost income could be far worse. If clostege®in in place for any significant duration, such

people may be unable to paysieelter, food, or medicine.

Ideally, public health authorities should work coigayawith industry and trades unions, prior to

an emergency, in an effort to establish nyiagreeable work closure procedures. However, one

can imagine a situation where workplace cl@mgscommended or required, but a business

chooses to remain open. Employment protectiensesded for workers who wish to comply with

a social distancing order against the wishiesioémployer. Similarly, one can imagine businesses
closing in compliance with instructions, but workersO needs for income causing them to seek other
work. Government needs mechanisms to encourage compliance with a social distancing order.
Though governments should retain the legal goweaforce closures if absolutely necessary, it

would be preferable to subsidize lost profitsranmines as necessary. The latter approach was used
extensively in countries affected by SARS for people placed in gqdarantine.

Practical constraints prevent some countries from being able to enact this solution. Many countries
have more pressing needs to which the government must attend than addressing a potential
pandemic. Furthermore, some countries may be unable to provide compensation for closure. In
1918, each of the waves of the pandemic fastsglveral months, and most locations were hit by
multiple wave¥? The amount of resources needed to compensate for lost income or profits for this
amount of time may well be out of thecteof many of the worldOs governments.

In light of these constraints, governments shodult aery least, weigh seriously the risks to health
and welfare from workplace closures and othai d@tancing measures against those risks that
might be prevented by closuresO effects on tisesisission. For each country, the balance of

risks may be resolved differently, depending on the countries resources and the number of people
living at or below a subsistence level. Cousitiaesd consider tactical closures if necessary.

Perhaps only those entities that most facilitate transmission should be closed. Schools have been
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identified as a primary driver of seasonal inftfeazd are believed to be a substantial factor
during pandemics also. Countries might also cousidgrclosures as a means to buy time for other
preparations; closures could be implementédhenkevel of disease in a community exceeds a
predetermined level and then relaxed, with thedfigp®ving the initial spread of disease through
the community.

C. Provision of Necessities

If people are instructed to avoid public placels,asumarkets, stores, and pharmacies, or if those
places are required to close, there will be dargexbple to procure food, medicine, and other
necessities. Similarly, stoppage of mass$ maggprevent people from being able to access

facilities that remain open, and it may prevent geapde from being able to seek medical care.

There is a distributive justice concern relevantabthése issues: those with the least resources are
least likely to be able to procure additional resources before closures occur. They are also the least
likely to have private transportation available to seek medical care, so they are both less likely to be
able to receive care and more likely to have to remain in homes with infectious people.

Ideally, governments would set up networks fatistébution of necessary provisions to citizensO
homes. Distribution would be conducted in a eratat takes into account ease of access in
particular communities. It should be consistentediatlle, and it should provide necessities such as
food and medicine for the duration of social distancing measures. It should also be conducted in
such a manner as to minimize interactionpeiintially infectious people, and those people
responsible for distributing provisions shasklinfection control precautions to decrease the
likelihood that they will vector disease. Trategpmr for medical care should be provided as
needed by personnel who are appraised of thewvigks&d in transporting potentially infectious
people and provided with appropriate persontdqiinge equipment to protect both him or herself

as well as to prevent acting as a disease \&otdarly, a program should be put in place for the
removal of bodies from homes in a safe and efficient manner.

Resource constraints and logistical difficultiéi&elseto impede such a program in many areas.

Many governments may lack the resources to provide food, medicine, and other necessities to its
citizens during a pandemic. Even if the resoarees/ailable, the workforce needed to conduct
distribution may be absent, especially at the bé& pandemic when a substantial number of

people would be ill. Furthermore, there manhbasufficient number of people who desire to

interact closely with potentially infectious peo@#aw such a system to function. This may be
especially true for medical transport and mortuary services.

At the least, governments should try to facithatprovision of resources before areas are affected
by disease. To the extent possible, governshentisl give advance warning of disease and make
recommendations about what food, medicine, aed sipplies should be stockpiled and in what
quantities. If they are able, governments should provide these for people unable to afford their
necessities. Governments should provide acaasslittal care to the greatest extent possible,
perhaps by re-tasking public safety officersstpainpose. Governments should also provide a
means by which people who have recovered fflu@mnna, and thus presumably would be immune,
could volunteer to assist otherghi@ provision of necessities.
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VIII. International Travel and Border Controls

Transnational public health law is increasimglyrtant in global health, as evidenced by the
WHOOs International Health Regulations disthaleagenciesO proposed communicable disease
regulation$? These legal initiatives reflect recommendations for border controls bY*WHO.
Transnational containment measures can be faingeamtry or exit screening, reporting, health
alert notices, collection and dissemination of passdng®ation, travel advisories or restrictions,
and physical examination or management of stajposed individuals. These kinds of powers were
exercised in Asia and North America durin@#&RS outbreaks, although their effectiveness is
unestablished@! The IHR® also authorize sanitary measatréontiers or on conveyances:
inspection, fumigation, disinfection, pest exterimmatnd destruction of infected or contaminated
animals or goods.

A. Economic Impact of International Travel and Border Controls

Sovereign nations seek to safeguard their citizensO health from external threats, even in a global worl
where people, animals, and goods rapidly diffuse across state boundaries. Although border
protection is legitimate, it can severely digaysl, trade, and tourism. The World Trade
Organization (WTO) defends free commerce, butitgesarence-based trade restrictions to protect
the publicOs hedfthAs with trade restrictions, protection of the publicOs health needs to be
balanced against the global economic impact whaelrestrictions or border control policies.
Closure of borders, as has been discussed falidudiew Zealand, and the United States, will have
an enormous global economic impact. World travel and tourism account for about 10% of global
GDP and 8% of global jobs generating maae $4# trillion in economic activity and over 200

million jobs in 20087 During the SARS outbreaks, tourist arrivals in Asia dropped 30-80% for
various countries in the region. After travel ame put in place, almost half the planned
international flights to SoutheAsta were cancelled. Even Alistravhich was largely unaffected

by the disease, saw a 20% decline in internatrorssaEven if countries will not officially close

their borders during an influenza pandemictlas jdan in Canada, voluntary social distancing
would disrupt trade, transport and tr&éh fact, studies suggest that European travel bookings
have already diminished due to H5N1 f&ars.

Given the sensitivity of economic disruptionsaafetrand travel during a pandemic, international
coordination of border control policies to avoidunderstanding and promote cooperation will be
essential. Although the economic impact wilbbsiderable for both developed and developing
countries, the long-term consequences will be harder to overcome for the latter. Industrialized
countries should be aware of this when making decisions with transnational impact. Governments
should only take those measures that are netessi#dyess the actual risk to the community.

Travel and border control measures shouldfdernmented in a non-discriminatory fashion, and

only when the harms caused by the ietgion are proportionate to the benefits.

B. Governmental Traarspaand Coordination

Recognizing the transboundary nature of @mavedories as well as the economic impact they can
have on affected countries, it should be |gifietdVHO to issue transparent and clearly justified

travel recommendations in accordance with the revised IHR. For their part, individual countries
should communicate all relevant information oertiergence of a public health threat to the
international community. This responsibility is related to the surveillance duties and the issues that
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accompany them. Ultimately, it is the respotsifiihe national government to use whatever

policy instruments they have available to ensurhd#ly can comply with the requirements of the

new IHR. Reporting and surveillance responsgbitiag be beyond the capacity of developing
countries. The industrialized countries should show solidarity and be open in the way they carry out
health protection responsibilities.

Fear of infection and uncertainty about the risk and virulence of the virus can have a negative impact
on the global economy. Reactive and uncoordimatiedal actions to close borders or embargo

trade could give the wrong message in the eglgfdaandemic emergence and inadvertently fuel

fears at the point of emergence. Public feamcandmic reactions in the early stages of the SARS
epidemic were amplified by concerns that gorernments were withholding information about

the disease. To avoid unwarranted travel idrs@nd economic burdens governments have the
responsibility to honestly disclose credibletgcienformation as early as possible.

C. Civil Liberties

International travel and border control caniafs@ge upon civil liberties. The freedom of

movement is a basic right protected by national laws and international treaties, but it is subject to
limits when necessary for the publicOs Hehitparticular, these strategies can present serious risks
to privacy. For example, containment measuregquae the travel industry to collect and disclose
passenger dataPrivacy burdens are justified onlyedassary to obtain high-quality surveillance

data and in accordance with fair information pescéis set out in the surveillance section. To avoid
discrimination and to ensure proportionality, ptakkdth officials should inform the affected
individuals about the reasons for the infringement, the intended use of the information and the
extent to which third parties can have access to the data.

IX. Isolation and Quarantine

The terms Oquarantine,O Oisolation,® and Ocompulsory hospitalizationO are often used
interchangeable, but they are in fact distinct. THermdefinition of quarantine is the restriction of
the activities of asymptomatic persons who leredxposed to a communicable disease, during or
immediately prior to the period of comneability, to prevent disease transmis¥itmcontrast,
isolation is the separation, for the period of communicability, of known infected persons in such
places and under such conditions as to prevémtit the transmission of the infectious atjént.
Quarantine and isolation can be accomplishedibys/means, including having the person stay in
his or her own home, restricting travel out offactad area, having the individual or group stay at
a designated facilitfWhatever techniques are used, it is iapicio treat symptomatic, potentially
exposed, and non-exposed populations differentlgx&ample, it would be inappropriate to place
infected individuals in the same room as those who are only potentially exposed.

Isolation and quarantine were widely used irmAdi€@anada during the SARS outbreaks ir'2003.
In Toronto, between 13,000 pedfileand 30,000 peopféwere quarantined. In Beijing and Taiwan
those numbers were even higher: 30,000epiedpéijing and 131,000 people in Tali#avhile
guarantine and isolation played a major rtthe icontainment of SARS, they will be less
appropriate as containment measures dupagdemic influenza. Unlike SARS, influenzaOs
transmission characteristics allow little time for isolation and quarantine.
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However, if isolation of infected persons, ouigwaof exposed persons, and quarantine of a
geographic area (cordon sanitaire) are effectiyaréhthe most complex and legally/ethically
controversial public health powers. Although time foay differ, they always represent a significant
deprivation of an individualOs liberty in the napublié health. Quarantine and isolation represent
the tension between the interests of society in protacstmyomoting the health of its citizens and
the interests of individuals in civil liberigsh as privacy, non-discrimination, freedom of
movement, and freedom from arbitrary deteftiaihile these civil liberties are protected by both
universal and regional human rights declaratidrcoaventions, large-scale public health threats
can require extraordinary measures by thengwmt. Coercive public health powers such as
qguarantine and isolation can be legitimate whiieguly carefully balancing the public health
interests of society against the freedom of the indi¥fdtmpass the balancing test, the benefits to
the public should outweigh the burdens or harms quarantine may place on individuals. In addition
each country should comply with the Siracusales, a set of internationally agreed upon legal
principles that establish the justified conditions for the restriction of civitdidémge principles

hold that restrictions of liberty should be Iggaportionate, necessary, and by the least restrictive
means that are reasonably available.

A. Legal Authority

Authority for isolation and quarantine should be atehlawful, with fair procedures and criteria

based on risk. A governmentOs jurisdiction andgimmé be contained within clear boundaries
proscribed by law, which create accountabilite toulblic generally and to affected communities in
particular. These public health powers restrict individual autonomy and liberty. Therefore, any law
authorizing their use should clarify the criteria under which a person may be quarantined. Statutory
criteria should incorporate rigorous scientific mesmasiirisk, and be structured to allow quarantine

only when necessary for the publicOs health. Measures as coercive as quarantine and isolation shoulc
be used when a disease is known to be contaigiough extensive scientific study, and should be

limited to people who have in fact been exposed to the #isease.

Resource and time restraints in circumstansegenfific uncertainty can, however, necessitate
immediate government action without prior metisahg of each individual. In addition, the

availability of accurate tests and competent medical staff can be limited. At a minimum, the stateOs
power should, however, be exercised fairly, andasesaesubterfuge for discrimination. In a crisis
situation, reasonable suspicion based on knovattwith the H5N1 virus can suffice to issue a
quarantine or isolation order. However, to ensareditimacy of the measures taken, the decision

to use restrictive measures need to be madepemfair and legitimate manner. The public has a

right to know the legitimate public health reafmwnestricting liberty. Public health authorities

should fully and honestly disclose their redspastion and allow community participation.
Transparency will enhance public trust aoelgance of the proposeshtainment measurés.

B. Due Process (Natural Justice)

Due process, or natural justice, is central &thieal application of isolation or quarantine. In
addition to substantive protections, judicial proes@ue necessary to ensure the legitimate use of
isolation and quarantine. Fairness here is spactieohs of the process, rather than the outcome.
Although it is desirable that only those that are really infected with HSN1 are being confined,
infallibility cannot be guaranteed. The feasible goal is to try to protect the publicOs health while
minimizing human rights violations and ethical concerns.
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Of particular concern is the protection of geoaf people (especially minority populations) from
the inappropriate use of state power. Regardies®ohtryOs judicial system and infrastructure,
exercise of the power to restrict individual monest®uld comply with the Siracusa principles and
the ICCPR, both of which require that such actionbe arbitrary, unreasonable or discriminatory.
As such, countries should have procedural meuoldnis groups to challenge the unjustified use
of quarantine or isolation power. Furthermoregtisal or quarantine orders should only be valid
for a scientifically justifiable period of time.liPuealth officials should publicly justify their
decision and re-evaluate their order on a regsisyrthas ensuring the legitimacy of the decision-
making process and the accountability of the decision makers.

Beyond collective challenges, many judicial sygibatd the ideal that individuals have a right to
their own due process. While this value is legititredteuld be noted that individual hearings may
not be feasible during a pandemic. Many couthriest possess the judicial infrastructure to cope
with the sheer number of hearings that woellcequired by a mass quarantine. Furthermore,
existing infrastructure will be strained byrtbebidity and mortality associated with a highly
pathogenic influenza pandemic. However, in developetties with strong judicial infrastructures,
individualized due process should be maintairibd &xtent feasible given the conditions imposed
by the pandemic.

C. Monitoring and Enforcerhen&rymr least intrusive means

Quarantine and isolation should be voluntary whepessible, and when that is impossible, should
be enforced by the least intrusive means avdiab&arch in the aftermath of SARS showed that
people understood and accepted the need for restmetasures. Many perceived it as their civic
duty and were willing to sacrifice their right to freedom of movEhtémicever, if governments

expect full voluntary compliance, the decisions need to be made in an open and fair manner and
society should ensure that those who are quaramtiisethted receive adequate care and do not
suffer unfair economic burdefs.

While Canadians generally complied voluntargudtantine requests, public health officials in
other countries such as China, Hong Kong, andf®iregghad to use more coercive measures. If
necessary, justified, and within legally prescribedar®s, public health officials should be allowed
to enforce containment measuf&ghe least restrictive measures should be applied first, followed
by a graded application of more restrictive measures when evidence indicates théeff Imecessity.
Hong Kong, for example, barricades and tapeusedeto confine infected residents in a large
housing compleX®In Singapore, three telephone calls wexde per day to the home of each

When circumstances allow it, indizisishould receive noticetlled hearing and be permitted to speak with a legal
representativ&his will provide the quarantined indiial with an opportunity to prepare for a hearing, which should be
held as soon as possible after a quarantine order isTibsugearing should be hbkfore an independent and
accountable tribunal, not the body that made the initiabae€lse principle of due pr@seis not so elastic as to
permit less-than-independent heaamgsatters of personal liberty. Thedpetan Court of Human Rights found a
similar scheme in the United Kingdom to violatiel&5 of the European Convention on Human Righticle 5
requires a hearing by a OcourtO that is independent of the executive and the parties to the case. Any quarantine or
isolation regulations should conform to this standard.

Temporary quarantine and isolatidthout notice or hearing may b@lemented if a delay in imposing the
isolation or quarantine would significantly jeopardipaitiie health authorityOs ability to prevent or limit the
transmission of a contagious diseasédntThe public health authority shcuddyever, seek ratification b a court or
another independent body authorizirggharantine or isolation within a oeable time given the circumstances.
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individual in quarantine to confirm that the individual was'th8teveillance cameras were placed
in homes where people were quarantined andjitbfeaud, inhabitants were required to take their
temperature on camétdAlso electronic wrist- or akbands were used as enforcement
measures! Singaporeans, moreover, faced a fineesfUS$5,000 for breaching home quarantine
orders.

Acknowledging that different countries hafferdnt norms and needs, different enforcement
measures can must be viewed in the contextabfa given society considers to be a reasonable
means of ensuring compliance. At a minimweymtnitoring and enforcement measures adopted
should have a reasonable and proportionate rétatlmmachievement of the public health

objective and should be implemented in a fdinam-discriminatory manner to ensure privacy and
bodily integrity. In addition, all measures taken should be culturally accepted. The citizens should
collectively approve more coercive measureaslitdhimprisonment and execution after public
disclosure of the reasons and critgjdicable to the proposed meastifes.

D. Ensuring Safe, Humane ImpgiemehtsolatmnQuarantine

When the protection of a communityOs healthethat individual liberty and autonomy are

restricted, the principle of reciprocity obliges sdciptpvide those affected with all the necessities

of life. During quarantine, this includes being housed in safe, humane conditions, receiving high
quality medical care and psychological suppegnRstudies have confirmed that quarantine

imposes some serious financial and psychological hardships on the affected individuals. About 30%
of quarantined individuals suffer fromtprasmatic stress disorder and depre&Siah.countries

should be required to provide and pay for ak thasic needs. Furthermore quarantine needs to be
implemented in a humane, sensitive manneex&omple, the IHR 20050s provisions on care and
treatment of persons detained for health reasons include references to the need for sensitivity on
gender, religious, and ethnic sensitivity issues.

Distributive justice requires that officials lihetextent to which the personal and economic
burdens of a public health threat fall unfapbn individual citizens. A lack of resources and
amenities should be addressed in the moahthegquitable possible way. Governments as well as
national and international organizations shad#ste medical supplies and food. A pandemic
influenza will require a vision of solidarity amotignssand asks for collaborative approaches that
set aside traditional values of self-interest and territoriality.

X. Conclusion

Preparing for an influenza pandemic forces stigliye a number of difficult challenges, many of

which transcend mere scientific effectivenessc Rablth emergencies raise serious ethical issues

that are central to societyOs commitment to freedsocial justice. Even when effective, public

health interventions can have deep adverse camssyfee economic and civil liberties. It is vital

that individual rights are only sacrificed wherssageto protect the publicOs health. As such, laws
must clearly establish the criteria under WoBrnment can exercise emergency powers. These

laws must also provide adequate due process and ensure that any infringements on individual rights
are minimized.

The threat of an influenza pandemic is reale lthiteat manifests, millions of lives will be lost.
Widespread death would be catastrophic, butthedy will be even worse if society ignores these
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ethical questions. An immediate political and sesjainse to these ethical concerns is crucial, so
that in the event of being faced with a pandemarenerjuipped D scientificas well as ethically b
to deal with its impact.
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